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WESTERN WIRELESS REPLY COMMENTS OPPOSING
RURAL TELEPHONE COMPANY SELF-CERTIFICATION

Western Wireless Corporation (“Western Wireless”) submits that the
Commission should reject the arguments raised by Valor and its supporters, and
should conclude that Valor does not qualify as a rural telephone company (“RTC”)
under Section 3(37)(D) of the Communications Act of 1934, as amended (“Act”). 1/

First, notwithstanding Valor’s statutory arguments to the contrary,
the plain language of the statute makes it clear that a carrier like Valor that did not
exist before 1999 cannot have had “less than 15 percent of its access lines in com-

munities of more than 50,000 on the date of enactment of the Telecommunications

1/ 47 U.S.C. § 153(37)(D). This Reply is filed pursuant to Public Notice, Western
Wireless Corporation Petition to Reject Rural Telephone Company Self-Certification
filed by Valor Telecommunications Southwest, LLC, CC Docket No. 96-45, DA 00-
1882 (rel. Aug. 17, 2000), which sought comment on Western Wireless  request that
the FCC reject the purported self-certification as rural telephone companies
(“RTCs”) filed by Valor Telecommunications Southwest, LL.C, and subsidiaries
Valor Telecommunications of Texas, LP, and Valor Telecommunications of New
Mexico, LLC (collectively, “Valor”), on June 27, 2000.
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Act of 1996.” 2/ Moreover, the structure and context of Section 3(37) make it clear
that Valor is in error when it argues that Section 3(37)(D)’s reference to the enact-
ment date of the 1996 Act merely freezes in time the size of the larger communities
in which a putative RTC may have up to 15 percent of its access lines. Rather, as
we show below, unlike subsections (A), (B) and (C) of Section 3(37) — which account
for newly formed RTCs and growth among existing RTCs — Section 3(37)(D) applies
only to carriers that had the specified characteristics at the time the 1996 Act was
adopted.

Furthermore, the Commission must reject Valor’s contention that the
anti-competitive effects of its supposed self-certification are not relevant to this
proceeding. We show below that Section 3(37)(D) should be implemented in a
manner consistent with the overall pro-competitive thrust of the 1996 Act. The
Commission should not countenance the anti-competitive consequences that would

result from treating carriers like Valor as RTCs.

I THE PLAIN MEANING, STRUCTURE, AND CONTEXT OF SECTION
3(37)(D) EXCLUDE CARRIERS LIKE VALOR

Valor does not qualify as an RTC under Section 3(37)(D) of the Act.
Valor did not exist on the date of enactment of the 1996 Act, and it therefore did not
have “less than 15 percent of its access lines in communities of more than 50,000”
on that date. Nor did GTE Southwest, Inc. (“GTE”), from which Valor purchased

several hundred thousand access lines in Texas and New Mexico, qualify as an RTC

2/ 47 U.S.C. § 153(37)(D).




under Section 3(37)(D) of the Act. GTE had substantially more than 15 percent of
its access lines in communities of more than 50,000 on February 8, 1996. Western
Wireless concurs with Leaco’s assessment that “Valor, by purchasing the GTE
exchanges, is essentially ‘stepping into the shoes’ of GTE which did not satisfy
subsection (D) on February 8, 1996.” 3/

The plain meaning of Section 3(37)(D) is that it applies only to carriers
that on the date of enactment met the quantitative qualifications set forth in the
text of that provision. The date reference in Section 3(37)(D) does not merely
qualify the size of communities a carrier might serve; rather, it characterizes the
carriers that may qualify under that subsection. The clauses establishing quantita-
tive limits on the percentages of access lines and on the sizes of communities each
serve to characterize which carriers — in existence on the date of enactment of the
1996 Act — are covered by Section 3(37)(D). 4/

There is no basis for the untenable interpretation of Section 3(37)(D),
offered by Valor and others, that the reference to the date of enactment of the 1996
Act serves only to modify and render static the populations of the communities of

over 50,000 in which an RTC may have up to 15 percent of its access lines. 5/

3/ Leaco Rural Telephone Cooperative at 3 (“Leaco”).

4/ Valor misinterprets the use of the present tense verb “has” in the Section
3(37)(D) definition of RTC. Valor at 8-9 (arguing that Congress would have used
“had” rather than “has” if it had intended Section 3(37)(D) to apply only to incum-
bent carriers). At bottom, it is clear that the definition of a carrier that “has x lines
in y areas on the date of enactment” refers to carriers that exist in the present
tense, i.e., those in existence on February 8, 1996.

5/ Valor at 7-12; Comments of lowa Telecommunications Service, Inc., at 2-6
(“Iowa Telecom”).




Another pair of subparagraphs in the same statutory provision — Section 3(37)(A)(1)
and (i1) — demonstrate that Congress knew how to both “grandfather population
statistics,” 6/ as in Section 3(37)(A)(i1)’s reference to Census Bureau definitions of
“urbanized area” as of a fixed date, as well as how to set a definition based on a
moving target, as in Section 3(37)(A)(1)’s definition “based on the most recently
available population statistics of the Bureau of the Census.” 7/ Valor’s statutory
argument ignores the fundamental “canon that when Congress uses different lang-
uage in different sections of a statute, it does so intentionally.” 8/ Had Congress
intended to include a similar definition in Section 3(37)(D), it would have done so. 9/
Moreover, the structure of the statute demonstrates that Valor’s
argument is wrong. Section 3(37) provides four means for a carrier to qualify for
RTC status: (A) not serving urbanized areas or large incorporated metropolitan
communities; (B) serving a small total number of access lines (fewer than 50,000);

(C) serving a small study area (with fewer than 100,000 lines); or (D) having a small

6/ Iowa Telecom at 2-6; Valor at 9.
T/ See 47 U.S.C. § 153(37)(A)(1) and (i1).

8/ Florida Public Telecommunications Ass’n v. FCC, 54 F.3d 857, 861 (D.C. Cir.
1995). In this context, this canon of statutory interpretation clearly trumps Valor’s
narrow technical argument based on the “rule of the last antecedent.” Valor at 9.

9/ Contrary to Valor’s argument, the FCC’s Tenth Report and Order does not
support the notion that Section 3(37)(D) is a “community population grandfather-
ing” provision. Valor at 9-10 (citing Federal-State Joint Board on Untversal Service,
CC Docket No. 96-45, Tenth Report and Order, 14 FCC Red 20156, 20352, § 444
(1999) (“Tenth Report and Order”)) (emphasis added); accord, Iowa Telecom at 3.
Clearly, the Commission required carriers to provide lists of communities of more
than 50,000 and census data in support of a Section 3(37)(D) self-certification only
because population data — as of February 8, 1996 — will determine whether carriers




proportion of lines in large communities. 10/ The drafters of Section 3(37) were
aware that community populations increase and decrease, and so in Section
3(37)(A), as discussed above, they provided specific reference points for measuring
community size. Similarly, the drafters evidently were aware that local telephone
companies grow and shrink through acquisitions and sales of exchanges, and so in
Section 3(37)(D) they provided a specific reference point for measuring the
proportion of a company’s service area as rural. The reference point was the status
of the company as of the date of enactment.

The purpose of the RTC provisions of the 1996 Act is not to insulate
rural carriers from an increasingly competitive environment, but rather to allow
existing small carriers additional time to adjust to that environment. There is no
rational basis for insulating newly formed carriers like Valor from competition
based on the proportion of their service area that is rural. To be sure, new carriers
may qualify for RTC status under Sections 3(37)(A), (B), or (C) if they meet the

rural criteria in those paragraphs (i.e., not serving urbanized areas, or serving small

had 15 percent or more of their access lines in communities of more than 50,000 on
that date.

10/ Contrary to Valor's supporters’ arguments that Western Wireless’ position
“would dictate that no new rural carrier would ever be certified as an RTC,” Iowa
Telecom at 3; accord, Comments of Independent Telephone & Telecommunications
Alliance at 3-4 (“ITTA”), new RTCs may still be certified if they meet the criteria in
Sections 3(37)(A), (B), or (C), which are current- and/or forward-looking definitions.
Only Section 3(37)(D) looks back to the date Congress adopted the 1996 Act, and
that provision of Section 3(37) is the only one under which new RTCs may poten-
tially not be certified. Thus, precluding companies like Valor from qualifying as
RTCs would in no way negatively impact companies like Iowa Telecom, which states
that it qualifies under Sections 3(37)(A) and (C). See Iowa Telecom at 1. In fact,




aggregate numbers of lines or small study areas). But newly formed companies, by
definition, can control their own relative proportion of lines in smaller and larger
communities, and thus the logic of paragraph (D), as well as its plain meaning,
demonstrates that this paragraph does not apply to carriers like Valor. 11/ The
Commission therefore must reject the misguided statutory interpretations put

forward by Valor, ITTA and Iowa Telecom. 12/

II. THE COMMISSION SHOULD RESOLVE QUESTIONS CONCERNING
THE INTENT OF SECTION (3)(37)(D) IN A MANNER CONSISTENT
WITH THE PRO-COMPETITIVE THRUST OF THE 1996 ACT

The Commission should adopt a pro-competitive interpretation of

Section 3(37)(D) if the language in that provision is deemed ambiguous with respect

Iowa Telecom’s status clearly demonstrates Congress’ intent in crafting Section
3(37) to provide some means of qualifying as an RTC going forward.

11/ Section 3(37)(D) was never intended to allow the non-RTC access lines of
large incumbent LECs such as GTE to qualify as RTC lines, simply because they
are split off and sold to form a new carrier. Even though its sole entry into the
market consists of purchasing lines from a large non-RTC, Valor seeks the FCC’s
blessing to newly cloak its service areas in RTC protection. In so doing, Valor would
garner a shield to shelter itself from, inter alia, competition by new entrants
seeking to provide supported universal service in high-cost markets.

12/ Valor contends that interpreting Section 3(37)(D) to deny Valor RTC status
would inhibit the purchase and improvement of rural exchanges. Valor at 14;
accord ITTA at 5-6. But as noted above, new RTCs can qualify under Section
3(37)(A), (B), and (C). Moreover, like the Commission’s study area freeze and
waiver orders, the only consequence of properly interpreting Section 3(37)(D) in this
context will be that the purchase price of existing facilities would reflect that the
new carrier will not be able to shield itself from competition, and that the seller and
buyer will not be able to game the Commission’s universal service support
mechanisms. See 47 C.F.R. § 36 app. (defining “study area”). See also MTS and
WATS Market Structure, Amendment of Part 67 of the Commission’s Rules and
Establishment of a Joint Board, Recommended Decision and Order, 49 Fed. Reg.
48325 (1984); Decision and Order, 50 Fed. Reg. 939 (1985); Valor Telecommuni-




to whether companies like Valor may claim RTC status under Section 3(37)(D).
Valor contends that Western Wireless’ arguments based on the effects on compe-
tition are irrelevant because that is not a criterion under Section 3(37). 13/ But the
effects of competition are a major factor in understanding what the public interest
requires, and the legislative history of the 1996 Act makes it clear that Congress
expected the FCC to resolve ambiguities in favor of promoting competition in all
telecommunications markets. 14/ When faced with an ambiguous provision in the
Communications Act, the Commaission is accorded substantial deference in
interpreting and/or implementing the provision. 15/

The best way for the Commission to reconcile the RTC provisions in
the 1996 Act with the Act’s overall focus on advancing competition is to interpret
Section 3(37)(D) in a manner that carries with it the fewest impediments to compe-
titive entry. As shown in the Petition to Reject, the 1996 Act’s RTC provisions —

though deemed necessary from a net policy perspective — carry with them serious

cations of Texas, LP, and GTE Southwest Incorporated, CC Docket No. 96-45, Order,
DA 00-1908, 99 3, 9 (rel. Aug. 21, 2000) (study area waiver).

13/ Valor at 13.

14/ Joint Managers’ Statement, S. Conf. Rep. No. 104-230, 104th Cong., 2d Sess.
113 (1996) at 1 (1996 Act is “a pro-competitive, de-regulatory national policy frame-
work” with objective of “opening all telecommunications markets to competition”).
See also Alenco Communications, Inc. v. FCC, 201 F.3d 608, 615 (5th Cir. 2000)
(“Because Congress has conferred broad discretion on the agency to negotiate these
dual mandates [of universal service and local competition], courts ought not lightly
interfere with its reasoned attempt to achieve both objectives.”); Stiles v. GTE
Southwest, Inc., 128 F.3d 904, 907 (5th Cir. 1997) (“In interpreting a statute, our
objective is to give effect to the intent of Congress.”).

15/ See Chevron USA, Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837 (1984).




consequences that inhibit competitive entry. 16/ For example, Leaco clearly shows
that treating a carrier like Valor as an RTC would impose barriers to entry for very
small carriers like Leaco that would “stymie competition” in Valor’s service area. 17/
Leaco’s experience in New Mexico, as well as Western Wireless’ in
Texas, clearly show that ITTA is wrong in its assertion that “validating Valor’s RTC
status will not materially impair the ability of other telecommunications carriers to
obtain or maintain [ETC] status.” 18/ In both states where Valor claims RTC
status, Valor has objected to the designation of competitive eligible telecommunica-
tions carriers (“ETCs”) seeking to provide universal service in the areas served by
Valor. In essence, Valor is attempting to use its claim to RTC status to prevent
Western Wireless, Leaco, and possibly others, from providing universal service in
competition with Valor. Valor’s conduct is highly offensive and demonstrates that

Western Wireless’ concerns are well-founded. 19/

16/  See Petition to Reject at 9.

17/ Leaco at 5-6. Notably, Leaco’s showing that Valor does not qualify as an RTC
in New Mexico under Section 3(37)(C) appears to refute completely Valor’s conten-
tion to the contrary. Compare Leaco at 3-4 with Valor at 14-15.

18/ ITTA at 1-2.

19/ Contra Valor at 13 (“[t]here is no basis” to Western Wireless’ argument that
honoring Valor’s claimed RTC status “will be ‘profoundly anti-competitive’ and
deprive customers of choice”) (quoting Petition to Reject at 8-9).




III. CONCLUSION

Based on the foregoing, Western Wireless respectfully requests that
the Commission issue a ruling rejecting Valor’s purported self-certification, and
concluding that Valor does not qualify as an RTC under Section 3(37)(D) of the Act.

Respectfully submitted,
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